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Pirkime dalyvaujantiems Tiekéjams / For the Suppliers participating in the Procurement

CVP IS priemonémis / via CPP IS

DEL PIRKIMO SALYGU PAAISKINIMO

PraneSame, kad 410/345/10,5 kV autotransformatoriaus pirkime (toliau
— Pirkimas) gauti klausimai/prasymai, j kuriuos pateikiami atsakymai:

1. Klausimas:

1. Atsizvelgdami | Sutarties specialiyjy salygy 8.1 punkta, kuriame numatyta
»Pirmo pareikalavimo Pirkéjui priimtino banko garantija“, praSome Jisy sutikimo
priimti alternatyvy sutarties jvykdymo uztikrinimo bada — draudimo bendrovés
iSduotg garantija.

Prie$ atsakant norime atkreipti Jisy démesj kad:

* Lietuvos Respublikos civilinio kodekso 6.90 straipsnis nustato, kad prievolés
jvykdymas gali bati uztikrinamas jvairiais badais, tarp jy — garantija, kurig gali
iSduoti ne tik bankas, bet ir draudimo bendrove atitinkamomis sglygomis.
VieSyjy pirkimy jstatymo 42 straipsnio 1 dalis taip pat suteikia galimybe nustatyti,
kad sutarties jvykdymo uztikrinimas gali bti pateikiamas jvairiomis formomis.

» Banko garantija Tiekéjui Siandien reiSkia batinybe uzSaldyti reikSmingg pinigy
sumg ilgam laikui, tokiu atveju avanso gavimas netenka prasmés, nes gautg
avansg turime uZ3aldyti, kad gauti banko garantijg. Draudimo bendrovés
iSduotas uztikrinimas uZztikrina Pirkéjui reikiamg apsauga, tuo paciu neapriboja
tiekéjo finansiniy resursy, todél leidzia uZtikrinti sklandesnj ir patikimesnj
sutarties vykdyma.

» Draudimo bendroviy uztikrinimai placiai naudojami vieSuosiuose pirkimuose,
jie pripazjstami kaip tinkamas instrumentas, nors formaliai ir néra pirmo
pareikalavimo garantija.

Atsizvelgdami j aukSCiau iSdéstytg, praSome patvirtinti, kad draudimo bendroveés
iSduotas uztikrinimas bus priimtas kaip tinkamas Sutarties jvykdymo uztikrinimo
bidas.
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REGARDING THE EXPLANATIONS OF THE PROCUREMENT
CONDITIONS

Hereby we inform you that in the procurement of Installation of
Procurement of 410/345/10,5 kV autotransformer (hereinafter —
Procurement), questions/requests were received to which answers are
provided:

1. Question:

Taking into account Clause 8.1 of the Special Conditions of the Contract,
which provides for a “first demand guarantee issued by a bank acceptable to
the Buyer,” we kindly request your consent to accept an alternative method
of contract performance security — a guarantee issued by an insurance
company.

Before responding, we would like to draw your attention to the following:
Article 6.90 of the Civil Code of the Republic of Lithuania stipulates that the
performance of an obligation may be secured in various ways, including by a
guarantee, which may be issued not only by a bank but also by an insurance
company under appropriate conditions. Article 42(1) of the Law on Public
Procurement likewise provides the possibility to establish that contract
performance security may be submitted in various forms.

For the Supplier, a bank guarantee today means the necessity to freeze a
significant amount of funds for a long period of time. In such a case, receiving
an advance loses its purpose, since the advance received must be frozen in
order to obtain a bank guarantee. A guarantee issued by an insurance
company provides the Buyer with the necessary protection while not
restricting the Supplier’s financial resources, thus enabling smoother and
more reliable contract performance.

Guarantees issued by insurance companies are widely used in public
procurement and are recognized as an appropriate instrument, even though
they are not formally a first demand guarantee.
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Atsakymas:
Pirkimo dokumenty reikalavimas Sutarties jvykdymg uZztikrinti banko
garantija nustatytas jvertinus pirkimo objektg,jo svarbag, turintj esminés

jtakos ne tik Perkanciojo subjekto veiklai, bet ir valstybei, taip pat siekiant
uztikrinti Perkanciojo subjekto likesCius, kad Tiekéjas, su kuriuo bus sudaryta
Sutartis, dés visas pastangas ir tinkamai bei laiku jvykdys Sutartj. Vadovaujantis
Lietuvos Respublikos pirkimy, atliekamy vandentvarkos, energetikos,
transporto ar pasto paslaugy srities perkanciyjy subjekty, jstatymo (toliau — PJ)
55 straipsnio 1 dalimi, Perkantysis subjektas gali pareikalauti, kad pasitdlymy
galiojimas buaty uztikrinamas, ir privalo pareikalauti, kad pirkimo sutarties
jvykdymas baty uztikrinamas Lietuvos Respublikos civilinio kodekso (toliau —
CK) 6.70 straipsnyje nustatytais prievoliy jvykdymo uztikrinimo bddais. Tai
reiSkia, kad pagal P] ir atitinkamai CK teisinj reguliavima, Perkantysis subjektas
turi teise, bet ne pareigg pasirinkti konk&ius prievoliy uztikrinimo badus.
Atkreiptinas démesys j tai, kad Perkantysis subjektas keisti paskelbty Pirkimy
dokumenty neturi teisés. Papildomai pazymima, kad pagal teisinj reguliavimag
banko garantija bei draudimo bendrovés draudimo laidavimo rastas (laidavimo
sutartis), kaip prievoliy uztikrinimo bddaiyra skirtingi institutai. CK6.90
straipsnio 1 ir 2 dalis garantija laikomas vienaSalis garanto jsipareigojimas
nurodyta suma visiSkai ar i$ dalies atsakyti kitam asmeniui — kreditoriui, jeigu
asmuo — skolininkas, prievolés nejvykdys ar jg jvykdys netinkamai, ir atlyginti

kreditoriui nuostolius tam tikromis sglygomis
(skolininkui tapus nemokiam ar kitais atvejais). Garanto atsakomybé
nepriklauso nuo  pagrindinés  prievolés. Taigi  Sutarties  jvykdymo

garantija suteikia Perkanciajam subjektui galimybe negin€o tvarka gauti
nuostoliy atlyginimg Tiekéjui nejvykdZius ar netinkamai jvykdZius sutartinius ar
garantinius jsipareigojimus. Pagal banko garantijg Perkantysis subjektas gali
kreiptis jbankagir reikalauti sumokéti garantijoje nurodytg pinigy sumag
nepateikdama jokiy reikalavimo teisés pagrijstumg patvirtinanciy jrodymy,
o bankas negali atsisakyti iSmokéti finansinéje garantijoje nurodytos pinigy
sumos Perkangiajam subjektui. Tuo tarpu draudimo bendrovés suteiktas
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In view of the above, we kindly ask you to confirm that a guarantee issued by
an insurance company will be accepted as an appropriate method of contract
performance security.

Answer:

The requirement in the Procurement Documents to secure the performance
of the Contract by a bank guarantee was established taking into account the
object of procurement, its importance, which has an essential impact not only
on the activities of the Contracting Entity but also on the State, as well as in
order to ensure the expectations of the Contracting Entity that the Supplier
with whom the Contract will be concluded will make every effort and duly and
timely perform the Contract. Pursuant to Article 55(1) of the Law of the
Republic of Lithuania on Procurement in the Water Management, Energy,
Transport, or Postal Services Sectors (hereinafter — the P]), the Contracting
Entity may require that the validity of tenders be secured and must require
that the performance of the procurement contract be secured by the methods
of securing obligations established in Article 6.70 of the Civil Code of the
Republic of Lithuania (hereinafter — the CC). This means that under the legal
regulation of the P] and, accordingly, the CC, the Contracting Entity has the
right, but not the obligation, to choose specific methods of securing
obligations. Attention should be drawn to the fact that the Contracting Entity
is not entitled to amend the published Procurement Documents. It should
also be noted that, under the legal framework, a bank guarantee and an
insurance company’s suretyship letter (suretyship contract) are distinct legal
instruments for securing obligations. Under Article 6.90(1) and (2) of the CC,
a guarantee is considered a unilateral undertaking by the guarantor to be
liable, in whole or in part, to another person — the creditor — up to the amount
specified, if the debtor fails to perform or improperly performs the obligation,
and to compensate the creditor for losses under certain conditions (e.g., the
debtor’s insolvency or other cases). The guarantor’s liability is independent
of the principal obligation. Thus, a performance guarantee of the Contract
grants the Contracting Entity the ability to obtain compensation for losses in
a non-contentious manner if the Supplier fails to perform or improperly
performs contractual or warranty obligations. Under a bank guarantee, the
Contracting Entity may apply to the bank and demand payment of the amount
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laidavimo draudimas turi tiek CK6.76 - 6.89 straipsniuose reglamentuojamo
laidavimo bruozy, tiek yra viena i$ ne gyvybés draudimo Sakos grupiy (Lietuvos
Respublikos draudimo jstatymo 7 str. 3 d. 15 p.). Laidavimo draudimo sutartis
suprantama kaip sutartis, pagal kurig draudikas uz draudimo sutartyje nustatytg
draudimo jmokg jsipareigoja naudos gaveéjui (draudéjo kreditoriui pagal
draudimu uztikrintg prievole) sumokeéti jstatymo ar draudimo sutarties nustatyto
dydzio draudimo iSmokg, apskaiciuotg jstatymy ar draudimo sutarties nustatyta
tvarka, jeigu draudéjas savo kreditoriui nejvykdo visos ar dalies prievolés ir dél
to kreditorius patiria nuostoliy. Taigi laidavimo draudimas i§ esmés reiSkia, kad
jei draudéjas tinkamai nejvykdys savo prievoliy Perkanciajam subjektui, tuomet
draudimo bendrové (draudikas) atlygins naudos gaveéjui dél tokio draudéjo
prievoliy nejvykdymo/netinkamo jvykdymo patirtus nuostolius iki laidavimo
liudijime (polise) nurodytos sumos, taciau draudimo iSmokos iSmokéjimas pagal
sutartiniy jsipareigojimy jvykdymo laidavimo draudimo sutartj paprastai yra
siejamas su draudimo taisyklémis, o tai reiSkia, kad tokiu atveju gali bati
reikalaujama jrodyti, jog tikrai buvo paZeisti Perkanciojo subjekto turtiniai
interesai, kad Perkanciojo subjekto pretenzija yra draudiminis jvykis ir t.t., kas
akivaizdu, jog ne tik apsunkina Perkanciojo subjekto padétj, bet kai kuriais
atvejais baty nejmanoma apginti Perkanciojo subjekto interesy, nes laidavimo
terminas sutampa su pagrindinés prievolés terminu.

Atkreiptinas démesys j tai, kad ir Lietuvos teismy praktikoje pripazjstama, kad:
1. sutartiniy civiliniy teisiniy santykiy subjektai, vadovaudamiesi sutarties
laisvés principu ir atsizvelgdami | sutarties pobddj, savo poreikius,
finansinj pajéguma, verslo praktikos tendencijas ir pan., gali pasirinkti
tiek CK 6.70 straipsnio 1 dalyje nustatytus, tiek ir Sioje teisés normoje
nenustatytus, taciau imperatyviosioms jstatymy normoms, teisés
principams, vieSajai tvarkai ir gerai moralei neprieStaraujancius bei
adekvacius prievoliy jvykdymo uztikrinimo bidus (Lietuvos
Auksciausiojo Teismo Civiliniy byly skyriaus 2015 m. sausio 9 d. nutartis
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specified in the guarantee without providing any evidence substantiating the
validity of the claim, and the bank cannot refuse to pay the amount specified
in the financial guarantee to the Contracting Entity. In contrast, suretyship
insurance provided by an insurance company has both the features of
suretyship regulated under Articles 6.76—6.89 of the CC and is also classified
as one of the groups within the non-life insurance branch (Article 7(3)(15) of
the Law on Insurance of the Republic of Lithuania). A suretyship insurance
contract is understood as a contract under which the insurer, for the
insurance premium specified in the insurance contract, undertakes to pay the
beneficiary (the creditor of the insured under the obligation secured by the
insurance) an insurance indemnity in the amount prescribed by law or by the
insurance contract, calculated in accordance with the laws or the contract, if
the insured fails to perform all or part of its obligation to its creditor and the
creditor suffers loss as a result. Thus, suretyship insurance essentially means
that if the insured fails properly to perform its obligations to the Contracting
Entity, then the insurance company (the insurer) will compensate the
beneficiary for the losses incurred due to such non-performance or improper
performance of the insured’s obligations up to the amount specified in the
suretyship certificate (policy). However, the payment of insurance indemnity
under a suretyship insurance contract for contractual performance is
generally linked to the insurance terms and conditions, which means that it
may be required to prove that the Contracting Entity’s proprietary interests
were in fact violated, that the Contracting Entity’s claim constitutes an insured
event, etc. It is evident that this not only complicates the position of the
Contracting Entity but, in some cases, may make it impossible to protect the
interests of the Contracting Entity, as the term of suretyship coincides with
the term of the principal obligation.

It should be noted that Lithuanian case law also recognizes that:

1. Parties to contractual civil legal relations, guided by the principle of
freedom of contract and taking into account the nature of the
contract, their needs, financial capacity, business practice trends,
etc., may choose both the methods of securing obligations set out in
Article 6.70(1) of the CC and those not provided therein, provided
they do not contradict imperative legal norms, legal principles, public
order, or good morals and are adequate to secure obligations (Ruling
of the Civil Division of the Supreme Court of Lithuania of 9 January
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civilinéje byloje Nr. 3K-3-63/2015);

2. jstatymy leidéjas perkandiosioms organizacijoms yra suteikes
diskrecijos teise pasirinkti pasildlymo galiojimo ir pirkimo sutarties
jvykdymo uztikrinimo bdus (Lietuvos apeliacinio teismo 2016 m.
rugséjo 27 d. nutartis, priimta civilinéje byloje Nr. e2A-1005-302/2016);

3. banko garantija Zenkliai geriau uztikrina kreditoriaus interesus nei
laidavimo draudimas, kadangi banko garantija néra priklausoma nuo
pagrindinés (uztikrinamos) prievolés ir garantijos sumos iSmokéjimas
nesiejamas su skolininko ir kreditoriaus gin€o dél garantija uztikrinty
jsipareigojimy vykdymo iSsprendimu (CK6.90 str. 2 d., 6.93 str.);
laidavimo savybés yra visiSkai prieSingos (pavyzdziui, CK6.76, 6.82
str.) (Lietuvos  apeliacinio teismo 2010 m. lapkri¢Gio 23
d. sprendimas civilinéje byloje Nr. 2A-972/2010; 2013 m. rugséjo 3 d.
nutartis civilinéje byloje Nr. 2A-2117/2013).

Atsizvelgiant | auksCiau nurodytus banko garantijos ir draudimo bendrovés
laidavimo teisinio reglamentavimo skirtumus, draudimo bendrovés laidavimas
((laidavimo sutartis) sukelia rizikg Sutarties jgyvendinimui nustatytais terminais.
Atsizvelgiant Pirkimo svarbg Pirkimo dokumentuose nustatytas reikalavimas
prievoliy jvykdymo uztikrinimui yra proporcingas Pirkimo objektui.

2. Klausimas:

Vadovaudamiesi SIGRE rekomendacija, jus praSote pateikti gamybos projektg
pagal pirkimo saglygy dokumentg ,TS 2 priedas. Reikalavimai AT gamybos
projektui_Requirements for production design for the AT.DOC". Taip pat praSote
pateikti uzpildytg formg pagal , TS 1 priedas. Tech. reikalavimai_Annex 1 to TS
Tech requirements UPD“ ir pateikti kiekvieng specifikacijos punktg
pagrindziancius dokumentus.

Norime atkreipti démesj, kad Sis reikalavimas, misy nuomone, yra perteklinis,
nes minéti dokumentai i§ esmés dubliuoja vienas kitg, t.y. abu dokumentai
patvirtina sitilomos Prekés atitikimg techninés specifikacijos reikalavimams ir jy
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2015 in civil case No. 3K-3-63/2015);

2. The legislator has granted contracting authorities the discretion to
choose the methods for securing tender validity and performance of
procurement contracts (Ruling of the Court of Appeal of Lithuania of
27 September 2016 in civil case No. e2A-1005-302/2016);

3. Abank guarantee secures the creditor’s interests significantly better
than suretyship insurance, since a bank guarantee is independent of
the principal (secured) obligation and the payment of the guarantee
amount is not linked to the resolution of a dispute between the debtor
and creditor regarding the performance of the obligations secured by
the guarantee (CC Art. 6.90(2), 6.93), whereas the characteristics of
suretyship are entirely opposite (e.g., CC Arts. 6.76, 6.82) (Judgment
of the Court of Appeal of Lithuania of 23 November 2010 in civil case
No. 2A-972/2010; Ruling of 3 September 2013 in civil case No. 2A-
2117/2013).

In view of the above-mentioned differences in the legal regulation of a bank
guarantee and an insurance company’s suretyship, the suretyship provided
by an insurance company (suretyship contract) creates risks for the timely
performance of the Contract.

Considering the importance of the Procurement, the requirement set out in
the Procurement Documents for securing the performance of obligations is
proportionate to the object of procurement.

2. Question:

Following the CIGRE recommendation, you are requesting to submit a
production design in accordance with the procurement conditions document
“TS 2 priedas. Reikalavimai AT gamybos projektui Requirements for
production design for the AT.DOC”. You are also requesting to submit a
completed form in accordance with “TS Annex 1. Tech. reikalavimai_Annex
1 to TS Tech requirements UPD” and to submit documents supporting each
item of the specification.

We would like to point out that this requirement, in our opinion, is redundant,
since the aforementioned documents essentially duplicate each other, i.e.
both documents confirm the compliance of the proposed Good with the

Jmonés kodas 302564383
PVM mokétojo kodas LT100005748413


mailto:info@litgrid.eu

% Litgrid

pateikimas atskirai nesukuria papildomos vertés.

Siekiant optimizuoti procesg (papildomai neapkraunant Tieké&jo ir Gamintojo
teikiant Siuos dokumentus, bei Litgrid darbuotojy jy tikrinimu), siGlome apsiriboti
vienu dokumentu — pavyzdziui, TS 2 priedu, kuris iSsamiai apima reikalavimus
gamybos projektui, arba atitinkamai patikslintu TS 1 priedu.

Atsakymas:

Nesutinkame. Dokumente , TS 2 priedas. Reikalavimai AT gamybos
projektui_Requirements for production design for the AT.DOC* yra nurodyti
reikalavimai kurie yra taikomi AT gamybos projektui, tuo tarpu dokumente , TS 1
priedas. Tech. reikalavimai_Annex 1to TS Tech requirements UPD* yra nurodyti
techniniai reikalavimai kurie yra taikomi autotransformatoriui.

Atkreipiame démesj, jog pagal SPS 3 priedo 2.8 punktg kartu su
pasitlymu Tiekéjas turi pateikti uzpildytg Techninés specifikacijos Priedo Nr. 1
lentele Nr. 1 ir pateikti gamintojo dokumentacijg jrodancig sitlomo AT atitikimg
reikalavimams, o ne véliau kaip per 6 mén. nuo Sutarties jsigaliojimo dienos,
privalo pateikti Pirkéjo suderinimui uzpildytg Sios Techninés specifikacijos
Priedo Nr. 1 lentele Nr. 1 kartu su atitikties reikalavimus pagrindziancia
dokumentacija nurodytg Techninés specifikacijos Priedo Nr. 1 lenteléje Nr. 3
.Dokumenty, pateikiamy transformatoriaus parametry atitikties techniniy

requirements of the technical specification and their submission separately
does not create additional value.

In order to optimize the process (without additionally burdening the Supplier
and the Manufacturer with the provision of these documents, and with their
verification by Litgrid employees), we suggest limiting ourselves to one
document — for example, TS 2 annex, which includes the requirements for
the production design in detail, or or TS Annex 1 as amended accordingly.

Answer:

We disagree. In the document " TS 2 priedas. Reikalavimai AT
gamybos projektui_Requirements for production design for the AT.DOC "
requirements that are applicable to the AT production design are specified,
while in the document " TS 1 priedas. Tech. reikalavimai_Annex 1to TS Tech
requirements UPD" technical requirements that are applicable to the
autotransformer are listed.

Please note that according to clause 2.8 of Annex 3 to the SPS, the
Supplier must submit the filled Table No. 1 of Annex No. 1 to the Technical
Specification together with the proposal and provide the manufacturer's
documentation proving the compliance of the proposed AT with the
requirements, and no later than within 6 months. from the date of entry into
force of the Contract, the Supplier must submit for the Purchaser's approval
filled Table No. 1 of Annex No. 1 to this Technical Specification together with
the documentation justifying the conformity requirements specified in Table

specifikacijy reikalavimams patvirtinimui sgraSas“. Pazymime, jog atskiry
dokumenty, pagrindziandiy atitikimg Techninés specifikacijos Priedo Nr. 1
lenteléje Nr. 1 nurodytiems reikalavimams pateikti nereikia, jeigu Siy reikalavimy
atitikimas yra pagrjstas gamybos projekte (tokiu atveju, reikalinga pateikti
nuorodg j gamybos projektg). Atskirai turi bati pateikiami tik dokumentai, kurie
be AT gamybos projekto yra batini atskiry autotransformatoriaus specifikacijos
punkty pagrindimui, pvz. jvady ir atS8aky perjungiklio tipo bandymy protokolai,
termometry ir alyvos lygio indikatoriy, sklendziy gamykliné dokumentacija ir
pan.
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No. 3 of Annex No. 1 to the Technical Specification "List of documents to be
provided for approval of transformer’s characteristics compliance to technical
specifications". Please note that it is not necessary to submit separate
documents to justify compliance with the requirements specified in Table No.
1 of Annex No. 1 to the Technical Specification if the compliance with these
requirements is justified in the AT production design (in this case, it is
necessary to provide a reference to the production design). Only documents
that are necessary for the justification of individual clauses of the
autotransformer specification in addition to the AT production design, e.g. test
protocols of type tests for bushings and tap changer, factory documentation
for thermometers and oil level indicators, valves, etc
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